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AGRICULTURAL BANK OF CHINA

#2 China #4 Berkshire #5 Agricultural Bank
#1ICBC Construction Bank #3 JPMorgan Chase Hathaway of China

#10 Ping An
#8 Apple #9 Bank of China Insurance Group

#6 Bank of America #7 Wells Fargo
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o B S PE (competitive neutrality) : 2N A PEMES B 2 OB E R
(90s#JEE ~2000s H#%) D AR CTHEME

“a drive to ensure that, in situations where public enterprise and private
enterprise compete (or could potentially compete) in relation to the provision of
goods and services in a market, that both the public entities and the private
entities are essentially subject to the same external environment, where this is in
the public interest”
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o« JRAI:BUFIZ X DEF 57 - R EEME O 80 Bk B fa 4 b
- OECD 2015 SOE Guideline

“enterprises that are under the control of the state, either by the state being the
ultimate beneficiary owner of the majority of voting shares or otherwise exercising
an equivalent degree of control.”

- CPTPP17.15%

[a] state-owned enterprise means an enterprise that is principally engaged in

commercial activities in which a Party:

(a) directly owns more than 50 per cent of the share capital,;

(b) controls, through ownership interests, the exercise of more than 50 per cent of
the voting rights; or

(c) holds the power to appoint a majority of members of the board of directors or
any other equivalent management body.
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« HH[EDstate-controlled enterprises
- MTLLETA CEA REEIE T, XEICLAEELHS

« PEMELZRER (Ping An) : 280/ NREBIA I 01 Z<DBOBINFF o708 EA )
» PEREA(ZTE) : BUN OEZER 713 B w >>> M sid (ZTER S0 B 2R A2 5w 4

ﬁﬁ%ﬁ))ﬁﬁ) Mr. Hou
Weigui (18%)
ZTED 3 FdfE
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Zhongxing WXT Xi’an Micro Aerospace Guangyu

(private) Electronics (state) (state)

(49%) (34%) (17%)

\
ZTE Holdings

(30.76%)

A

ZTE Corporation

M : Milhaupt & Zheng (2016)
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FIGURE |
National Champions Situated in a Networked Hierarchy
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- OECD 2015 SOE ZHARZ7 1
» DERRETZDBUN OBl 78wk (ex. {547, K. HAHR)

- KEFTA12.85

« BURAEZE (government enterprises) EIZBUR D SRR %2E /) (effective influence)
TITHHEZE >>> BT A2 & TR EEMHE20% T 32N S BRLO IR Pl B2 HE E

(a) own more that 50 percent of the voting rights of an entity; or

(b) have the ability to exercise substantial influence over the composition of the board of
directors or any other managing body of an entity, to determine the outcome of decisions on
the strategic, financial, or operating policies or plans of an entity, or otherwise to exercise
substantial influence over the management or operation of an entity. Where the
government and its government enterprises, alone or in combination, own 50 percent or less,
but more than 20 percent, of the voting securities of the entity and own the largest block of
voting rights of such entity, there is a rebuttable presumption that effective influence exists.
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[a] state-owned enterprise means an enterprise that is principally engaged in commercial
activities, and in which a Party:

(a) directly or indirectly” owns more than 50 percent of the share capital;

(b) controls, through direct or indirect ownership interests, the exercise of more than 50 percent
of the voting rights;

(c) holds the power to control the enterprise through any other ownership interest, including
indirect or minority ownership;® or

(d) holds the power to appoint a majority of members of the board of directors or any other
equivalent management body.
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- USMCA22.15 (fiex)

7 For the purposes of this definition, the term “indirectly” refers to situations in which a Party
holds an ownership interest in an enterprise through one or more state enterprises of that Party.
At each level of the ownership chain, the state enterprise — either alone or in combination with
other state enterprises — must own, or control through ownership interests, another enterprise.

8 For the purposes of this subparagraph, a Party holds the power to control the enterprise if,
through an ownership interest, it can determine or direct important matters affecting the
enterprise, excluding minority shareholder protections. In determining whether a Party has this
power, all relevant legal and factual elements shall be taken into account on a case-by-case basis.
Those elements may include the power to determine or direct commercial operations, including
major expenditures or investments; 1ssuances of equity or significant debt offerings; or the
restructuring, merger, or dissolution of the enterprise.

16



IV. X EMAEDOEFE

- HEUFTA13.15:(h)
« IES - BHNCIAEZEITHT DB B >>> A I3~

(h) “state-owned enterprise” means an enterprise that is engaged in commercial activities in
which a Party:

(1) directly owns more than 50 per cent of the share capital;

(1) controls, directly or indirectly through ownership interests, the exercise of more than 50 per
cent of the voting rights;

(111) holds the power to appoint a majority of members of the board of directors or any other
equivalent management body; or

(iv) has the power to legally direct the actions of the enterprise or otherwise exercises an
equivalent degree of control in accordance with its laws and regulations.
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. EUMTFTA11.1(g)

o BREEHOTR B KT T ABUMN AL >>> A 1Z0 0 )ERIHER S Bk, > FVIEA:
FE EOXETYH ]

(2) “state-owned enterprise” means an enterprise, including any subsidiary, in which a Party,
directly or indirectly:

(1) owns more than 50 per cent of the enterprise’s subscribed capital or controls more than 50 per
cent of the votes attached to the shares issued by the enterprise;

(11) can appoint more than half of the members of the enterprise’s board of directors or an
equivalent body; or

(111) can exercise control over the strategic decisions of the enterprise.

18



) 1O T— e Y | N Y 2 N Aavaiay el I NI B e
. B ]

evant legal and 1 >> S PH G

S EDAEEL]



ﬁpc
B
v
s o 'l
T .

BUFRERR AT 51 B

— US - AD AND CVD (CHINA) (DS379) DRI —




V. BUFFAERRE DA 51 T/ B )

» US - AD and CVD (China) (DS379) F#hkZFE S
* Q. SCM W E1.15:(a)(1) [ AHIFEEE | 7= D513 07> 2 BUNPT A - XBLOFEEEIT T
EBEFEITZNIZEENDD?

1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if:

(a)(1) there is a financial contribution by a government or any public body within the territory of
a Member (referred to in this Agreement as “government”), i.e. where:

L..]

(1v) a government makes payments to a funding mechanism, or entrusts or directs a private
body to carry out one or more of the type of functions illustrated in (1) to (i11) above which would
normally be vested in the government and the practice, in no real sense, differs from practices

normally followed by governments;
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- CPTPP17%

s BFESOEIZ—(RTIE 2
o HHIFARSEIR(17.45:11H)

Article 17.4: Non-discriminatory Treatment and Commercial Considerations

1. Each Party shall ensure that each of its state-owned enterprises, when engaging in commercial
activities:

(a) acts in accordance with commercial considerations in its purchase or sale of a good or service....

- fBhE&DOR T -ZEE (17.65%)

Article 17.6: Non-commercial Assistance

1. No Party shall cause!” adverse effects to the interests of another Party through the use of non-

commercial assistance that it provides, either directly or indirectly!®, to any of its state-owned
enterprises ...
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SOEF/-IXRMEEICH T AR L -FERICOWTRERY T (17.65:21H) >>> BUMNHERR

DIPVMEZEDLSOEIZE O TH ., BErt-fani ez b L7au

ﬂrticle 17.6: Non-commercial Assistance
1. No Party shall cause!” adverse effects to the interests of another Party through the use of

owned enterprises ...
2. Each Party shall ensure that its state enterprises and state-owned enterprises do not cause
adverse effects to the interests of another Party through the use of non- commercial

assistance that the state enterprise or state-owned enterprise provides to any of its state-
owned enterprises ...

18 For greater certainty, indirect provision includes the situation in which a Party entrusts or
wrects an enterprise that is not a state-owned enterprise to provide non-commercial assistance

non-commercial assistance that it provides, either directly or indirectly'®, to any of its state-

~
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e SORICIATEN R TEET(17.65218) >>> SOENREFHEIE A EF > [ REME L H -
TH (17.835) . LBELRMHTIT2D

/Article 17.3: Delegated Authority )

Each Party shall ensure that when its state-owned enterprises, state enterprises and designated

monopolies exercise any regulatory, administrative or other governmental authority that the Party

has directed or delegated to such entities to carry out, those entities act in a manner that is not
kinconsistent with that Party’s obligations under this Agreement. Y.

- DS379DE F%
« SOEIZx T 2B DI H E72 37 (meaningful control) | IZFFEHLEL TEEM: >>> 1%
DEREH BTl a2 B (Canada — Renewable Energy (DS412, DS426); US —
Certain Products (China) (DS437); US — Pipe and Tube (Turkey) (DS523))
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o
Article 25
(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another Contracting
State, which the parties to the dispute consent in writing to submit to the Centre. When the
Q)arties have given their consent, no party may withdraw its consent unilaterally.
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VI. ERI&EIEOREERT 71—
* CSOB v. Slovak (Jurisdiction, 1999)

o FaDERFIRITO N E EERE A B
* Broches test: BUFOfUH (agent) EL TITEIT 50>, HOWIZBUFHERZA T35

- WEERIRIE (PTA . ZBD) J0LIEE) (activities) & B AR .

* JHEEIO BB XV O E L EHA
© AR EO —fRAVIE BN LA IS TRIE L 72 D BRRTE B & A w

* Maffezini v. Spain (Jurisdiction, 2000; Award, 2000)
o M BHFENAEDLT L DAL ~DIF B EE
-« FHEEMECO2BPEDT ANTAE B IR (174 TIXR\W) OIR B %2 et
p” « FEIET AN ORI T DEIN O T AR X B ARG >>> 5§ ERRRERD Y il k)
* A ME D — T B R AT RE R
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» CSOB v. Slovak:IIx R
* CSOBITIZEAEHEE A L2 DI L T Maffezinil3EAR >>> #5157 ARDFE R
[RIE R BB HE E 2 525
« BERET ANIMEE T AN e 2 B R TRIRBYIZE H
* Rumeli Telekom v. Kazakhstan (Award, 2008)

» (R AR B 3 D RF E DAT 2  BEREDMEE O Hfiaist >>> Gl b L0, —
R R RE D | T A

~

“212. ...[I]t was decided the sole determining factor is the nature of the activities of the relevant
entity.... Furthermore, the CSOB tribunal went even further and reasoned that the standing of a
state-owned entity under Article 25 of the ICSID Convention should be reviewed not on the basis
of the acts and function of the state-owned entity in general, but rather on the basis of its acts and
function in connection with the actual dispute under review.” (emphasis added) /

\_

« BUCG v. Yemen (Jurisdiction, 2017)% Z 11z 17 5E
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« SOE/L— /L ~DRIE
« AESEOHERERIAIE (1T 2% F) 22BEBURN O SBLHS
BRS04 5
© PESER - RF RIS B DN BUN TG & T D1 TEN I BUN XALOREL
« AEZEDOREERIAIT O EEME PR
* Maffezini fh#E 3RO M E R EA1TO B BEMHE AN TG 7 AN A, [ERT 2 0ME
[TY AT ADIRBERGTTHARZE TG >>> SOEERITATHE OIEHE
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« FEHEICANS T, FFHL, B SLVERER D B BJICE S0

« BIFXBLEMADOERDEE
o XBLIERRL O TREFE EOZESL >>> Bit - OISt 2 235 120l 1
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o BUMFEFED T 53438
« SCMHED L EITESLDS3TIDREBILLE ERY

* SOEDHETZT T, HRERMRIE (T8 - % F]) (ICH 7 H
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