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[&#5+D] Hudec R.E, Enforcing International Trade Law(1993), p.30

The GATT’s rather quick adoption of third-party adjudication of legal claims owed something to the
composition of its membership during this early period. Except for the United States, all of the other
members were relatively small powers by today’s standards, especially when one considers the reduced

condition of postwar Britain and France, not to mention Germany and Japan. Arbitration makes

particular sense when one is not large enough to resort to power as an alternative.(FHRHR &)

[E¥8I@] Petersmann E.-U., Strengthening the GATT Dispute Settlement System: On the Use of
Arbitration In GATT(1991),p.339

The various positions by GATT contracting parties on the use of arbitration reflect the contending
philosophies of “rule-oriented” vs. “power-oriented” trade policies (and of “legalism” vs. “pragmatism”).
But there seems to be an increasing awareness that the objective of uniform interpretation and
application of the multilateral GATT rules often cannot be achieved if complex international trade issues
are settled on an ad hoc basis by traditional diplomatic procedures. Moreover, legal certainty,
predictability and consistency of GATT interpretations can serve an important dispute avoidance function.

Arbitration could provide a means for “professionalizing” the GATT dispute settlement process and for

remedying its most serious weakness, to wit the unfairness of “ self-judgment” if the defendant party to

the dispute abuses its Council membership for obstructing the adoption of the panel report. (FHr#5)



[%&%:@®] IMPROVED DISPUTE SETTLEMENT: ELEMENTS FOR CONSIDERATION
Discussion PaperisPrepared by United States Delegation (MTN.GNG/NG13/W/6,25 June 1987)
2. A binding arbitration process (entailing no GATT Council or Code Committee approval) as an
alternative means of dispute settlement for defined classes of cases, or by prior agreement of the
disputing parties on an ad hoc basis.
At present, all GATT disputes fall under essentially the same procedures, whatever the issue. One

consequence is that issues that should be relatively simply and easily settled are taking too long and

becoming too political because of procedures and practices designed for harder cases.

[&#+@] COMMUNICATION FROM THE EEC (MTN.GNG/NG13/W/12,24 September 1987)
3 (b) Mandatory arbitration process (not requiring approval by the Council):
A process of arbitration on a consensus basis, the outcome of which is binding for the parties, is an
option that already exists in the GATT; it has been used in the past, for example, to determine the injury
caused by a specific measure.

Although this is an attractive approach, it would be difficult to define a priori the categories of

disputes where mandatory arbitration (not requiring approval by the Council) should be prescribed in

place of the normal panel procedure. Moreover, it would not be easy to safeguard properly the rights and

interests of third parties. In any event, given that the outcome of the arbitration would not be submitted

to the Council for approval, the categories of disputes that could be handled by this alternative procedure

should be factual and not involve questions of interpretation or of conformity with the General Agreement.

The outcome of the process could not constitute a legal precedent.

[(&#t®] Understanding on Rules and Procedures Governing the Settlement of Disputes

Article 25 Arbitration

1. Expeditious arbitration within the WTO as an alternative means of dispute settlement can facilitate
the solution of certain disputes that concern issues that are clearly defined by both parties.
2. Except as otherwise provided in this Understanding, resort to arbitration shall be subject to mutual
agreement of the parties which shall agree on the procedures to be followed. Agreements to resort to
arbitration shall be notified to all Members sufficiently in advance of the actual commencement of the
arbitration process.
3. Other Members may become party to an arbitration proceeding only upon the agreement of the parties
which have agreed to have recourse to arbitration. The parties to the proceeding shall agree to abide by
the arbitration award. Arbitration awards shall be notified to the DSB and the Council or Committee of
any relevant agreement where any Member may raise any point relating thereto.

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards.



[&£l®] Negotiations on Improvements and Clarifications of the Dispute Settlement Understanding,
Communication from Australia, TN/DS/W/8, 8 July 2002,p.3
Members agree that, in circumstances where it is not feasible to apply compensatory measures that are
generally available, a non-implementing Member will, on request, agree to expedited arbitration under
Article 25 of the DSU that would serve to determine the right of a third party to negotiate compensation,

as well as the level of that compensation.

[&#}@®] Amendment of the Understanding on Rules and Procedures Governing the Settlement of

Disputes, Proposal by Japan, TN/DS/32, January 2003, Attachment,para.5

The following sentence shall be added at the end of paragraph 1 of Article 22: "If, assessing the detailed
status report provided under paragraph 6(b) of Article 21, the complaining party considers that the
Member concerned is unable to implement the recommendations and rulings within the reasonable period
of time, the complaining party may request negotiations with the Member concerned, with a view to
developing mutually acceptable compensation. The Member concerned shall, if so requested, enter into
negotiations with the complaining party within 20 days from the date of the request, unless it declares its

confidence in full compliance within the reasonable period of time.

[(&#t®] Contribution of the European Community and its Member States to the Improvement of the WTO Dispute
Settlement Understanding, Communication from the European Communities,
13 March 2002, TN/DS/W1, para.24
The following sub-paragraphs shall be inserted at the end of paragraph 1 in Article 22:
At any point of time before the submission of the request for authorization for suspension of concessions
or other obligations referred to in paragraph 2 of this Article, the parties may agree to request an
arbitration to determine the level of nullification or impairment caused by the measure found to be
inconsistent with a covered agreement.
Such arbitration shall be carried out by the original panel, if members are available. The Director-General
shall determine whether the members of the original panel are available. If any members of the original
panel are not available, and the parties to the arbitration do not agree on a replacement, at the request of
any party the Director-General shall appoint a replacement arbitrator5 from the roster of panelists
provided for in Article 8 within 5 days after the matter is referred to the arbitration, after consulting with
the parties to the arbitration.
The arbitration shall be completed and the decision of the arbitrator shall be circulated to Members within
45 days after the date of the request. The award of the arbitrator shall be final, and parties shall accept it
as the level of nullification and impairment for purposes of future proceedings under paragraph 6 of this

Article related to that measure.



