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5.5 d) Subsequent GATT practice in the application of Article 1ll further shows that past GATT panel
reports adopted by the CONTRACTING PARTIES have examined Article III:2 and 4 by
determining, firstly, whether the imported and domestic products concerned were “like” and , secondly, whether
the internal taxation or other regulation discriminated against the imported products (see, for instance,
BISD255/49,63,L/6175, paragraph 5). Past GATT practice has clearly established that ”like” products in terms of
Article III:2 are not confined to identical products but cover also other products, for instance ,if they serve
substantially identical end-uses(see 1/6175/paragraph 5.1.1).

The panel conclude that the ordinary meaning of Article:2 in its context and in the light of its object and
purpose supported the past GATT practice of examining the conformity of internal taxes with Article I11:2 by
examining, firstly, whether the taxed imported and domestic products are “like” or “direcly competitive or
substitutable” and, secondly, whether the taxation is discriminatory(first sentence) or protective(second sentence

of ArticleIII:2). The panel decided to proceed accordingly also in this case.
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The products of any Member country shall be exempt from internal taxes ...higher than those on like products of national

origin, and shall be accorded treatment no less favorable than that accorded like products of national origin in respect of all

internal laws, regulations......



The Members recognize that the imposition of internal taxes on the products of other Member countries for the purpose of
affording protection to the domestic production of competitive products, would be contrary to the spirit of this article, and they
agree to take such measures as may be open to them to prevent in the future the adoption of new or higher taxes of this kind.
(2) v FUSWIKERREANTERR 155
Article 15: National treatment on internal taxation and regulation
1. The Members agree that neither internal taxes nor internal laws and regulations should be used to afford protection ...for
any national product.
2. The products of any Member country imported into any othe Member country shall be exempt from internal taxes
...higher than those imposed on like products of national origin.
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Article 13
1.  The products of any Member country imported into any other Member country shall be exempt from internal taxes...
higher than those applied to like products of national origin. Moreover, in cases in which there is no substantial
production of like products of national origin, no Member shall apply new or increased internal taxes on the products of
other Member countries for the purpose of affording protection to the production of directly competitive or
substitutable products which are not similarly taxed.
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4 1996 FAREBEHABHRE E. Status of adopted reports, WT
/DS8/AB/R, 4 October 1996 :

Although GATT1947 panel reports were adopted by decisions of the CONTRACTING PARTIES, a decision to adopt
a panel report did not under GATT 1947 constitute agreement by the CONTRACTING PARTIES on the lega
reasoning in that panel report...... We do not agree with the panel’s conclusion...that ~ “panel reports adopted by the

CONTRACTING PARTIES and the WTO Dispute Settlement Body constitute subsequent practice in a specific case”



as the phrase “subsequent practice” is used in Article 31 of the Vienna Convention. Further, we do not agree with the
panel’s conclusion... that adopted panel reports in themselves constitute “other decisions of CONTRACTING

PARTIES to GATT 1947 for the purposes of ...Annex 1A incorporating the GATT 1994 into the WTO Agreement.
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Resolution No.5/2008 International Trade Law:

...RECALLING that by virtue of the UN Charter and human rights conventions and customary international law
and general principles of international law, states have human rights obligations...

CONSIDERING that WTO dispute settlement bodies will be confronted ...with human rights arguments in support



of interpreting trade and economic rules in conformity with the human rights obligations of the countries
concerned...
...DECLARES : WTO members and bodies are legally required to interpret and apply WTO rules in conformity with

the human rights obligations of WTO members under international law.
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Art. 1 The objectives of this Convention are:
To protect and promote the diversity of cultural expressions...
To give recognition to the distinctive nature of cultural activities, goods and services as vehicles of identity,
values and meaning...
Art5 1.  The Parties, in conformity with the Charter of the United Nations, the principles of international law and universally
recognized human rights instruments, reaffirm their sovereign rights to formulate and implement their cultural policies and to adopt
measures to protet and promote the diversity of cultural expressions;...
Art.6 1...each party may adopt measures aimed at protecting and promoting diversity of cultural expressionss;....
2. Such measures may include the following: (a) regulatory measures aimed at protecting diversity of cultural
expressions...
(d) measures aimed at providing public financial assistance;
Art.8 1. ....a Party may determine the existence of special situations where cultural expressions on its territory are at risk of
extinction...
2. Parties may take all appropriate measures to protect and preserve cultural expressions in situations referred to in in paragraphii....
Art.20 1. Parties recognize that they shall perform in good faith their obligations under this Convention and all
other treaties to which they are parties...
2, Nothing in this Convention shall be interpreted as modifying rights and obligations of the Parties under any

other treaties to which they are parties.
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2006FaAr=—_3IHLE (29) Inter se agreements
The case of agreements to modify multilateral treaties by certain of the parties only ...is covered by article 41 of
VCLT. Such agreements are an often used technique for the more effective implementation of the original treaty

between a limited number of treaty parties that are willing to take more effective or more far-reaching measures for



the realization of the object and purpose of the original treaty. Inter se agreements may be concluded if this is
provided for by the original treaty or it is not specifically prohibited and the agreement “(1) does not affect the
enjoyment by the other parties of their rights under the treaty or the performance of their obligations; (2) does not
relate to a provision, derogation from which is incompatible with the effective execution of the object and purpose of
the treaty as a whole” (article 41(1)(b)VCLT).
* FERESEN4A 15 1 ZHEMSHNO 2L EOYFEE L, ROGEIIISENE Y% 20 1
DY FHEDOHIZEWTOAEIET HAEEMiET 5 ENTE D,
(a) ZOXIREEET) ZENTED ZEEFMPHEL TODEE
(b) U2 LOYBEENITE D ETHBEENFMCL VLI NTEL T OROEN%
iz L TWAEE
(1) FMNTHES MO Y HEC L DM OLE F IR BOBITEL T 50 TRNWE
Lo
(2) BBLAFBOIUZSAIREORE KO H B OZRA R EBL L WAL LRV Z & L7225 RKOBIEIC

BIoboThnI s,

11 F=rWTOMKESEES3 1| (S LB

5 ERBEOMAXF 2T 5720, B iZTOREEFHT 22 LR UTORBICEET %,

(1) BEfFOWT ONL—V L ZEMBESEHE MEA s) MHET 2 EENRES LOXEE & OBk, RWBORT5IEM
ML 7 2 2 ERBREHEO Y EEB TOMAAFEOWT OL— L O ATRtEC RE SN D, BTN EHE (MEA) ©
YHEETIETRWINEEOWT O LOHER]Z FHir§ 5 & D TIXZRW,

(2) LATHs

12 ASHEEM A A & FIFEClide < BE4rES & 3 2451
198 7THAABERMES. 7 ¢
...the panel concluded that the following alcoholic beverages could be considered to be “directly competitive
or substitutable products in terms of Article I11:2, second sentence:
—imported Japanese - made distilled liquors, including all grades of whiskies/brandies, vodka and shochu Groups

A and B, among each others...;

13 199 6FAAEBMEWT, DSS/R6. 31
....Moreover, in the Panel’s view, the inadequacies of the survey notwithstanding, 10 percent of consumers would switch to spirits
and whisky. This, in the Panel’s view, was proof of significant elasticity of substitution between shochu, on the one hand, and

whisky and spirits, on the other....
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