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U United States — Section 337 of the TariffAct of 1930, BSID 365/345 (Nov. 7, 1989)

2 Thailand — Restrictions on Importation of and Internal Taxes on Cigarettes, BISD 37S/200 (Nov. 7, 1990).

3 Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef WT/DS161/AB/R, WI/DS169/AB/R (Dec.
11, 2000).

4 Buropean Communities — Measures Affecting Asbestos and Asbestos Containing Products, WT/DS135/R (Sep.
18, 2000), WT/DS135/AB/R (Mar. 12, 2001).

5 United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/R
(Nov. 10, 2004), WT/DS285/AB/R (Apr. 7, 2005).
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6 Dominican Republic - Measures Affecting the Importation and Internal Sale of Cigarettes, WT/DS302/R (Now.
26, 2004), WI/DS302/AB/R (Apr. 25, 2005).

7 Brazil - Measures Affecting Imports of Retreaded Tyres, WI/DS332/R (June 12, 2007), WI/DS332/AB/R (Dec. 3,
2007)
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5.26 It was clear to the Panel that a contracting party cannot justify a measure inconsistent with another GATT
provision as ‘“necessary” in terms of Article XX(d) if an alternative measure which it could reasonably be

expected to employ and which is not inconsistent with other GATT provision is available to it. By the same

token, in cases where a measure consistent with other GATT provisions is not reasonably available, a
contracting party is bound to use, among the measures reasonably available to it, that which entails the least
degree of inconsistency with other GATT provisions. The Panel wished to make it clear that this does not

mean that a contracting party could be asked to change its substantive patent law or its desired level of
enforcement of that law, provided that such law and such level of enforcement are the same for imported and
domestically-produced products. However, it does mean that,_if a contracting party could reasonably secure

that level of enforcement in a manner that is not inconsistent with other GATT provisions, it would be required

to do so.
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75. The Panel concluded from the above that the import restrictions imposed by Thailand could be considered
to be “necessary” in terms of Article XX(b) only if there were no alternative measure consistent with the

General Agreement, or less inconsistent with it, which Thailand could reasonably expected to employ to

achieve its health policy objectives.
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164. In sum, determination of whether a measure, which is not "indispensable”, may nevertheless be
"necessary” within the contemplation of Article XX(d), involves in every case a process of weighing and

balancing a series of factors which prominently include the contribution made by the compliance measure to the

enforcement of the law or regulation at issue, the importance of the common interests or values protected by

that law or requlation, and the accompanying impact of the law or requlation on imports or exports.

166. The standard described by the panel in United States — Section 337 encapsulates the general
considerations we have adverted to above. In our view, the weighing and balancing process we have outlined

is comprehended in the determination of whether a WTO-consistent alternative measure which the Member

concerned could "reasonably be expected to employ" is available, or whether a less WTO-inconsistent measure

is ""reasonably available".
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310. Rather, it is for a responding party to make a prima facie case that its measure is "necessary" by putting

forward evidence and arguments that enable a panel to assess the challenged measure in the light of the relevant

factors to be "weighed and balanced" in a given case. The responding party may, in so doing, point out why

alternative measures would not achieve the same objectives as the challenged measure, but it is under no
obligation to do so in order to establish, in the first instance, that its measure is "necessary”. If the panel

concludes that the respondent has made a prima facie case that the challenged measure is "necessary"—that is,
"significantly closer to the pole of 'indispensable’ than to the opposite pole of simply ‘making a contribution to™
—then a panel should find that challenged measure “necessary™ within the terms of Article XIV(a) of the

GATS.

311. If, however, the complaining party raises a WTO-consistent alternative measure that, in its view, the

responding party should have taken, the responding party will be required to demonstrate why its challenged

measure nevertheless remains "necessary™ in the light of that alternative or, in other words, why the proposed

alternative is not, in fact, “reasonably available”. If a responding party demonstrates that the alternative is not
"reasonably available", in the light of the interests or values being pursued and the party's desired level of
protection, it follows that the challenged measure must be "necessary" within the terms of Article XIV/(a) of the
GATS.

323. As we stated above, a responding party must make a prima facie case that its challenged measure is
"necessary”. A Panel determines whether this case is made through the identification, and weighing and
balancing, of relevant factors, such as those in Korea — Various Measures on Beef, with respect to the

measure challenged. In this regard, we note that the Panel: (i) found that the three federal statutes protect

"very important societal interests”; (i) observed that “strict controls may be needed to protect [such]
interests”; and (iii) found that the three federal statutes contribute to the realization of the ends that they pursue.
Although the Panel recognized the "significant restrictive trade impact" of the three federal statutes, it expressly



tempered this recognition with a detailed explanation of certain characteristics of, and concerns specific to, the
remote supply of gambling and betting services... Thus, this analysis reveals that the Panel did not place
much weight, in the circumstances of this case, on the restrictive trade impact of the three federal statutes. On
the contrary, the Panel appears to have accepted virtually all of the elements upon which the United States based
its assertion that the three federal statutes are “indispensable™.

326. Turning to the Panel's analysis of alternative measures, we observe that the Panel dismissed, as irrelevant
to its analysis, measures that did not take account of the specific concerns associated with remote gambling.
We found above that the Panel erred in finding that consultations with Antigua constitutes a measure reasonably
available to the United States. Antigua raised no other measure that, in the view of the Panel, could be
considered an alternative to the prohibitions on remote gambling contained in the Wire Act, the Travel Act, and
the IGBA. In our opinion, therefore, the record before us reveals no reasonably available alternative measure
proposed by Antigua or examined by the Panel that would establish that the three federal statutes are not
"necessary" within the meaning of Article XIV(a). Because the United States made its prima facie case of

"necessity"”, and Antigua failed to identify a reasonably available alternative measure, we conclude that the

United States demonstrated that its statutes are "necessary", and therefore justified, under paragraph (a) of
Article XIV.

Q) TITUNBELA YEH
178 ...[IJn order to determine whether a measure is ‘“necessary’”” within the meaning of Article XX(b) of the
GATT 1994, a panel must consider the relevant factors, particularly the importance of the interests or values at

stake, the extent of the contribution to the achievement of the measure’s objective, and its trade restrictiveness.

179 ...[I]n the light of the importance of the interests protected by the objective of the Import Ban, the
contribution of the Import Ban to the achievement of its objective outweighs its trade restrictiveness.

210 Like the Panel, we consider that this contribution is sufficient to conclude that the Import Ban is necessary,
in the absence of reasonably available alternatives.



